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Appellees’ Answering Brief 
Appeal from the United States District Court for the District of Arizona 


JURISDICTION 


Appellees accept appellant’s statement of jurisdiction 
matters as correct. 


STATEMENT OF THE CASE 


Appellees respectfully submit that appellant has stated 
as facts matters which are either contrary to the evidence 
or upon which the evidence is conflicting and on which the 
trial court resolved the conflict adverse to appellant’s con- 
tentions. 
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The history of the transaction between appellee, Ashton- 
Mardian Company, and the United States of America and 
The Travelers Indemnity Company and concerning the con- 
tract between Ashton-Mardian Company and Pioneer Con- 
struectors is substantially correct. Appellees however submit 
that the asserted agreement between Pioneer Constructors 
and Apache Powder Coinpany was nothing more than an 
order which resulted in materials being furnished on open 
account. 

Appellant’s statement as to the facts surrounding the 
shipments made from June 13, 1956 until the latter part 
of November is correct. 

As to appellant’s statement in the last paragraph of page 
) of its brief, that the negotiations between Pioneer Con- 
structors, Construction Materials Company and Ashton- 
Mardian Company during the latter part of November, 
1956, was without notice or knowledge thereof by Apache 
Powder Company is hterally true as of the time specified. 
However, Apache Powder Company received actual notice 
of the change, to-wit, that Construction Materials Company 
was on the job on Deeember 4, 1956 (R 233, R 251, R 252) ; 
again on December 10, 1956 (R 165-166) ; and received con- 
structive notice thereof on December 29th when a cheek 
was received signed by Construction Materials Company 
paying the current invoices only and not the old Pioneer 
Constructors’ invoices (R 233-234). Appellant’s statement 
that Ashton-Mardian Company required that the work pro- 
ceed under the same management and with the same per- 
sonnel and equipment as under the Pioneer Constructors’ 
subcontract does not appear to be supported by any evidence. 
The testimony being that this was not a condition (R 132). 

Appellees subnut that appellant’s statement in the second 
paragraph on page 6 that Apache Powder Company had no 
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notice or knowledge of the termination of the Pioneer Con- 
structors’ subcontract is not correct but as stated above said 
company had received actual notice on at least two occasions 
and constructive notice thereafter. 

The subcontractor on the job after November 1, 1956, was 
at all times Construction Materials Company (R 149). 

Appellant quotes at considerable length, on pages 9 to 
12 of its brief, from the evidence regarding the telephone 
conversations on Deeember 4th and Deeember 10th. Some 
of this evidence is sufficient to establish that appellant was 
notified on those dates that Construction Materials Com- 
pany was then on the job, wile part of the evidence is to 
the contrary. There was therefore a conflict of evidence on 
this point. Appellees contend that the preponderance of 
the evidence is that sueh notice was given and sueh was 
found asa fact by the trial court. 

As appellant analyzes the ease, a brief statement of the 
ease is as follows: Appellee, Ashton-Mardian Company, was 
general contractor on the construction job in question, while 
appellee, Travelers Indemnity Company, was its surety 
on the bond required by the Act of Congress known as the 
Miller Act. On March 30, 1956, the said Ashton-Mardian 
Company entered into a subcontract with Pioneer Con- 
structors for the performance of certain work involved in 
said project. We believe that these facts are undisputed. 

From June 13, 1956, to and including the 24th dav of 
October, 1956, appellant furnished material to said Pioneer 
Constructors on open account (R 187-R 294). Thereafter, 
in November of 1956, it was agreed between appellee, Ash- 
ton-Mardian Company, Pioneer Constructors, and Con- 
struction Materials Company that Construction Materials 
Company would take over the uncompleted work as of 
November 1, 1956 (R112, R 116-R 131). Construction Mate- 
rials actually took over the job on November 1, 1956 (R163). 
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Appellant continued delivering materials to the job during 
November and on December 4, 1956, was notified by tele- 
phone that future orders on this Ajo work should be billed 
to Construction Materials Company (R 252) and again on 
December 10, 1956, was advised that Construction Materials 
Company was doing the work and that powder should be 
billed to Construction Materials Company (R 166). The last 
material delivered by appellant to any customer or subeon- 
tractor on the Ajo job was on March 12, 1957. 

Pioneer Constructors was and is indebted to appellant in 
the sum of $18,947.96, no part of which has been paid. Con- 
struction Materials Company paid for all of the powder 
and other materials furnished by appellant after November 
1, 1956, the remittances showing that payment was being 
made on the invoices for materials furnished after Novem- 
ber 1, (R 295) the first of said payments having been made 
on December 29, 1956. 

The last material was delivered by appellant to Pioneer 
Constructors on October 24, 1956 (R 294). On March 19, 
1957, or four inonths and twenty-six davs after the delivery 
of said material appellant gave its oral notice to appellee 
of its claim, said notice being three months and fifteen days 
after December 4, 1956, the date on which appellant was 
first advised of the change, and three months and nine days 
after December 10, the date on which it was again advised, 
and it was not until April 25, 1957, that appellant gave 
written notice to appellee in a belated attempt to comply 
with the Miller Act. 


QUESTIONS INVOLVED 


Appellees submit that the questions involved in this ap- 
peal could be better stated as follows: 


~- 
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1. Under the Miller Act, what steps must a supplier of 
inaterials used on a government project take to have a 
eause of action against the prime contractor and its surety 
when the suppher has furnished supplies to two subcon- 
tractors, only one of which has defaulted in payment of its 
obligations, and when the supplier has no contractual rela- 
tionship, either express or implied, with the prime con- 
tractor? 

2. Ts specific and unquestioned oral notice given by a 
supplier to the prime contractor of the supplier’s claims 
against one defaulting subeontractor sufficient notice under 
the Miller Aet provided such notice is given within 90 days 
after the delivery of the last of the materials to the sub- 
contractor? 

3. Was the oral notice in this case given within 90 days 
after the delivery of the last of the material to the default- 
ing subcontractor? 


ANSWERS TO ARGUMENTS 


The appellees will attempt to frame their answer to the 
appellant’s arguments under the same eategories and divi- 
sions as those chosen by the appellant. Jn doing this, how- 
ever, appellees make the following pertinent statements of 
fact and law which are involved in many of the arguments 
made by appellant. 

1. Appellant, Apache Powder Company, had direct con- 
tractual relationship with the subcontractor, Pioneer Con- 
structors, but had no contractual relationship, either express 
or implied, with the contractor, appellee, Ashton-Mardian 
Company (R 73-74). This particular fact and conclusion of 
the lower court is not questioned by appellant. 

2. So far as this appeal is concerned, this action is not 
one against a debtor of Apache Powder Company, appel- 
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lant, but is against a third party appellee, Ashton-Mardian 
Company, as prime contractor, under a procedure and right 
authorized solely by statute. The United States Supreme 
Court in the case of United States, ex rel, Texas-Portland 
Cement Company v. D. C. McCord and National Surety 
Company of New York, 233 U.S. 157; 34. 8.Ct. 550; 58 L.Ed. 
893, in speaking in a ease involving the prior statute dealing 
with the same subject matter as the one involved herein 
stated: 


“The statute thus creates a new lability and gives a 
special remedy for it, and upon well settled principles 
the limitations upon such lability become a part of the 
right conferred, and compliance with them is made 
essential to the assertion and benefit of the lability 
itself.” 


In the ease of United States to Use of Yarnell v. Southern 
Drafting Company, et al, 251 F. 400 at 402, also dealing 
with the prior statute to the one involved herein, it is stated: 


“Where a new right is created by statute, unknown to 
the common law, and the mode in which it may be 
enforeed is specifically provided, the prescribed mode 
measures the extent of the power, and the right ean be 
enforced in no other manner.” 


See also United States for the Use and Benefit of John 
Denie’s Sons Co. v. Bass, et al, C.C.A. 6th Cir., 1940, F.2d 
965; National Surety Corp. v. Wunderlich, C.C.A. 6th Cir., 
1940, 111 F2d 622. See also the case of Bowden, et al. v. 
United States of America for the Use of Malloy, C.C.A. 9th 
Cir., 1956, 239 F.2d 572; im whieh itis stated: 
“Tt cannot be doubted that one purpose of Congress in 
enacting the Miller Act was the protection of laborers 
and inaterialmen. But it is clear too, we think, from the 
inechanics provided in the Act for its operation and the 


7 
accomplishment of its purpose, that it was the intent 
of Congress to fix a time limit after which the prime 
eontractor could make payment to the subcontractor 
with certainty that he would not thereafter be faced by 
elains of those who had supplied labor and materials 
to the subeontractor.” 


3. At no place in the Miller Act (40 U.S.C.A, 270b(a)) 
is any notice provided or required from the prime con- 
tractor to suppliers of his subeontractors even as to com- 
pletion date of the project. 

+. That from and after November 4, 1956, Construction 
Materials Company did in fact perform all labor on the 
Ajo job for which supphes from appellant were furnished 
and Pioneer Constructors did in fact cease to do any work 
on the job after October 31, 1956 (RK 163-R. 256). 

o. That all materials furnished or supphed by appellant 
on the Ajo job after November 1, 1956 were paid for by 
Construction Materials Company prior to the notice from 
appellant to appellees dated April 25, 1957 (R 78-R 295). 

6. All sales made by appellant to either Pioneer Con- 
structors or Construction Materials Company for supplies 
used on the job in question were on an open account basis 
and not made pursuant to formal contract or exclusive 
agreement (R 218-219). 

¢. Atno time prior to March 19, 1957, did the appellant, 
Apache Powder Company, have any direct detailed knowl- 
edge of any written contract existing between the appellees 
and either Pioneer Constructors or Construction Materials 
Company (hr 218-219). 

8. The lower court did not find that appellant, Apache 
Powder Company, was informed by a representative and 
employee of Construction Materials Company, Paul A. 
Swagerty, that Construction Materials Company, Construc- 
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tion Division, was a division of Pioneer Constructors (R 
70-R 2538). 

For purposes of clarity, appellees set forth in its entirety 
the cross-examination of witness, Paul A. Swagerty, by Mr. 
Lester, attorney for appellant (R 253-254) : 


“@. (By Mr. Lester): You have just told us thee 
vou didn’t know what the exact relationship was be- 
tween the two companies at that time? 

A. No. Thad no way of knowing. 

Q@. It is entirely possible, isn’t it, that vou may have 
said something about the relationship, which you 
thought may have been the relationship between the 
two companies at that time? 

A. As I remember it, since the mail and everything 
was handled through the same office, I think I made 
mention to him that the bills should be submitted to the 
same channels. What he made out of that, I don’t 
know, but as far as what I—the contract I had with 
Tueson 130 miles away, our payrolls et cetera went 
through the same channels. 

Q. But the point is you did not then know what the 
situation was between the two companies, isn’t that 
true? 

A. Iknow that I drew my check or was drawing my 
check from Construction Materials, Construction Divi- 
sion. 

Q. Isn’t it true at that time you did not know 
exactly the relationship between those two companies? 
[226] 

A. No, I don’t—I don’t think I know anything of the 
Company policy even to this date. 

Q. That would be more true then than today, isn’t 
that correct? 

A. The only thing I know about the people are the 
ones that hire me and the ones I work for. 

Q. Isn’t that true that vou knew less about the 
relationship between those two companies than you do 
now? 
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A. I don’t know anything of the relationship now. 
Q. It is entirely possible vou may have said soime- 
thing that caused Mr. Negley to jot down the notation 
he did about your conversation? 
A. Lam not denying. He could have. 


From looking at the entire examination, it is quite obvious 
that question No. 2 and the answer thereto is to all intents 
and purposes the same as question No. 7 and the answer 
thereto. Taken alone, as quoted in the statement of facts 
submitted by the appellant, Mr. Swagerty’s answer to ques- 
tion No. 7 would appear to be something other than it was. 

The only testimony that such a statement was made is 
that of witness for the appellant, Paul Negley, and a portion 
of plaintiff Apache Powder Company’s Exhibit No. 3, being 
a pencilled memorandum made by the witness, Paul Negley 
(R 280). There being a conflict in evidence as to this point 
the court having heard the case, sitting without a jury, it is 
the sole trier of this fact. 


ANSWER TO ARGUMENT | 


An analysis of appellant’s Argument I would appear to 
be that regardless of how many subcontractors a supplier 
supplied materials to on a given government project, that 
the required 90 day notice would be determined from the 
last of the materials furnished to all or any of the sub- 
contractors and not from that furnished the particular sub- 
eontractor who remained indebted to the supplier. Thus, 
if a suppher furnished supphes on a given government 
project to subeontractor A in June, July and August of 
1956, and no materials to him thereafter and to subecontrac- 
tor B in September, October and November of 1956 and no 
materials thereafter and to subcontractor C in December, 
1956, January and February, 1957, and was fully paid by 
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subeontractors B and C and was not fully paid by sub- 
contractor A, appellant’s theory would apparently be that 
a notice to the prime contractor given any time prior to 
June 1, 1957, would suffice to hold the prime contractor 
and his bonding company on the indebtedness owed by 
subcontractor A even though it was nine months overdue 
and not merely 90 days. This appears to the appellees to 
be a very novel interpretation of Section 270b(a) and one 
apparently which has not been advanced in any other re- 
ported cases. 

The object of this section, including as it does the 90 day 
notice provision, is obviously twofold in nature. It is 
broadly for the protection of suppliers furnishing materials 
and supplies on government projects and also containing as 
it does a provision for the 90 day notice from the supplier 
to the prime contractor it has a further purpose of pro- 
viding a method in which the prime contractor can protect 
against double payments on the account of defaulting sub- 
contractors. As is stated in United States, ex rel, Hargis v. 
Maryland Casualty, D.C. Cal. 1946, 64 F. Supp. 522: 


“In requiring that written notice of claim be given to 
the contractor, and not to the bonding company, within 
a definite time, the statute seeks to protect the contrac- 
tor by making it possible for him to withhold moneys 
due to the subeontractor, in order to satisfy claims 
asserted by third persons.” 


See also Bowden, et al, v. United States of America for the 
Use of Malloy, supra. 
The appellant in its brief at page 25 states the following 
in an interpretation of the statute in question : 
“In the latter case it is required that the suppher give 
notice of his claim against the subcontractor to the 
prime contractor, within 90 days from the date on 
which said suppher furnished the last of the material 
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for which the claim is made.” (imphasis supplied by 
appellant. ) 


Appellant argues that the written notiee of claim submitted 
my it on April 25, 1957, was in fact a claim for matérials 
furnished by it on the job the last of which were furnished 
on March 12, 1957, and that all payments received by it 
from Construction Materials Company were rightfully ap- 
phed by appellant to the whole indebtedness owing to it for 
materials supplied to the Ajo job, and not to the last of the 
materials whieh were actually furnished to Construction 
Materials Company. Unfortunately the facts and the law 
do not bear out the appellant in this argument. From June 
13, 1956, to November 1, 1956, the appellant furnished sup- 
phes and materials on the job in question to a value of 
$29,900.39 (R 295). These materials were admittedly fur- 
nished to Pioneer Constructors. From November 1, 1956, 
to March 12, 1957, the appellant furnished additional mate- 
rials and supplies to the job in question of a value of 
$12,553.02 (R 295). On December 29, 1956, it received the 
eheeck of Construction Materials Company in the sum of 
$4,723.37 with remittance instructions that the same was in 
payment of itemized invoices (Appellant’s Exhibit No. lla 
in evidence; R 284). On February 138, 1957, it received an 
additional payment from Construction Materials Company 
in the amount of $3,417.74, likewise with instructions that 
the same was in payment of itemized invoices (Appellant’s 
Exhibit No. 11b in evidence; R 284). And on April 12, 
1957, it received an additional payment from Construction 
Materials Company in the amount of $4,411.91, lkewise 
with instructions that the same was in payment of itemized 
invoices (Appellant’s Exhibit No. 11¢ in evidence). The 
total of these three payments is the sum of $12,553.02 and 
constituted payment of all supplies and materials furnished 
by appellant on the job in question after November 1, 1956. 
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There are two things which conclusively refute appel- 
lant's assertion that it apphed these payments against the 
whole of the account and not to the itemized invoices men- 
tioned: 1) The chronological breakdown of the account as 
furnished to the attorney for appellees by appellant (De- 
fendant, Ashton Company, Inc., Exhibit A in evidence (R 
294) and defendant Ashton Company, Ine., Exhibit B in 
evidence (R 295-296-297) ) which shows that the payments 
were applhed against the invoices as instructed; and 2) the 
law as to the application of payments received where diree- 
tions are given as to the application of the funds by the 
person making the payment. As is stated in the ease of 
Cameron v. Sisson, 74 Arizona 226 at pages 230 and 231, 
206. 2d 189 : 


“The well settled rule is that where payment is given to 
a ereditor on more than one account by lis debtor, he 
may direct to which account he desires a particular 
payment to apply, but if at the time of paving the 
money he fails to make any such direction, the creditor 
has the night to apply the payment as he sees fit.” 


See also Webb uv. Crane Co., 52 Ariz. 299, 80 P.2d 698. Vielley 
National Bank v. Shumway, 63 Ariz. 490, 163 P.2d 676. In 
the ease of Munim v. Taylor, 213 P.2d 836, the court stated 
in adopting and quoting from 39 Am. Jur. See. 110, page 
192, as follows: 
“It is a well settled principle of both the civil and the 
common law, whieh is universally applied, that a debtor 
owing inore than one debt to a ereditor or a debt com- 
posed of several items has the right to direet to whieh 
debt or debts or to which item of a single debt and in 
what amounts a payment made by him shall be apphed. 
The reason for this rule is that up to the time of pay- 
nent the money is the property of the debtor, and 
being such may be apphed as he sees fit. If a debtor 
directs the application of a payment, the duty is there- 
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by imposed on the creditor, regardless of whether he 
does or does not agree or consent to the debtor’s re. 
quest, to apply the money as directed, or return it to 
the debtor, and if he fails to return it, it is regarded 
by law as having been applied as directed, no matter 
how the creditor in fact applied it, unless the tmproper 
appleation is subsequently ratified by the debtor. Thus 
it has been held that where, pending the adjustment of 
a disputed hability, the debtor sends his creditor 
money as a payment in full of the demand, it is the duty 
of the creditor to accept the money for the purpose for 
which it was offered, or to return it, and his refusal to 
return it will be deemed an election to accept it for the 
purpose offered.” 


Thus it ean be seen that even if the appellant had not 
applied the payments received from Construction Materials 
Company in the way directed, they were bound, because of 
such direction, so to apply the payments or to return the 
money to Construction Materials Company. This, of course, 
they did not do. 

At the time of giving the written notice in an attempt to 
comply with the statute on April 25, 1957, the appellant had 
thus been paid in full for all matemals furmished after 
November 1, 1956, and its claim therefore was for materials, 
the last of which were furnished prior to November 1, 1956. 
Its notice of claim, therefore, even under the ingenius the- 
ory propounded by the appellant was not made within 90 
davs from the date on which said supplier furnished the last 
of the materials for which the claim is made. 


APPELLEES’ ANSWER TO APPELLANT'S 
ARGUMENTS IH, Hl AND iV 
These divisions of the appellant’s arguments deal pri- 
marily with the question of whether the appellant, Apache 
Powder Company, had notice or knowledge of the fact that 
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Pioneer Constructors was no longer performing work on 
the Ajo job and that the party to whom they furnished 
materials and supplies was a separate distinct corporation, 
namely, Construction Materials Company, and whether the 
information it had was sufficient to put it on inquiry, and if 
so, was a diligent inquiry made. Much of the space taken 
up by the appellant in its brief for argument under these 
subsections deals with evidentiary matter and also what 
findings of fact were made by the lower court. It is well at 
this time and prior to getting into the arguments proper, 
for the appellees to point out certain discrepancies in the 
facts as set forth by appellant and the facts as found by the 
lower court and the actual testimony as appears in the 
record of the trial. 

1. On page 28 and again on page 29 of appellant’s brief 
the statement is made with reference to the record that the 
appellee, Ashton-Mardian Company, required that the work 
proceed under same management with the same personnel 
and equipment as under Pioneer Constructors’ subeontract. 
This is directly contrary to the evidence. The actual ques- 
tion and the answer given by the witness Harold Ashton 
and which is cited by the appellant as substantiating this 
assertion is as follows (R132): 


“Q. You were also questioned in regard to change in 
management, personnel, equipment and supphers on 
this job after November 1, 1956. I believe vou said 
there was no material change not due to change in the 
tvpe of work performed. Was that a condition of your 
agreement with Skorpick and Moore to give them the 
subcontract to Construction Materials, a condition that 
the work proceed by the same management, personnel, 
equipment? 

A. That wasn’t a condition.” 
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2. Throughout the arguments LI, LI]] and IV appears the 
statement, alleged as a fact, that the appellant, Apache 
Powder Company, was informed that Construction Mate- 
rials Company, Construction Division, was a division of 
Pioneer Constructors. It might be well to review the evi- 
denee upon which this assertion is made. The only witness 
to testify that this statement was made to him was witness 
Paul Negley, whose testimony appears on pages J42-243, 
Transeript of Reeord, together with the pencilled notations 
made by Mr. Negley and constituting a portion of Apache 
Powder Company’s Exhibit No. 3 in evidence (Rt 280). The 
position of the notations on the pencilled slip and the added 
eomputations obviously made after the telephone call in 
question from Paul Swagerty are of themselves of interest 
and were probably of great value to the lower court in deter- 
nuning this particular fact. Against the testimony of Mr. 
Negley, there is, in addition to the physical inakeup of the 
notations above mentioned, the direet testimony of Paul 
Swagerty denying they were so informed (R 249 to R 260). 

The findings of fact of the lower court (R 66 to R 75) and 
in particular findings No. 12 and 16 (R 70-71-72) show the 
court did not find as a fact that Apache Powder Company 
was so informed and in fact the only conclusion to be drawn 
from said findings is that the court actually found that they 
were not so informed. Rule 52a of the Federal Rules of 
Civil Procedure, 28 USCA 13, provides “Findings of fact 
should not be set aside unless clearly erroneous and due 
regard shall be given to the opportunity of the trial court 
to judge the credibility of the witnesses.” 

This court in the ease of Carr v. Yokohama Specialty 
Bank, Limited, of San Francisco, C.C.A. Cal. 1953 9th Cir,, 
200 F.2d 251 in dealing with this section of the rule has held 
that where evidence is conflicting, trial court has the duty 
to apprise all facts, adduce the proof and it is not clearly 
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erroneous for the court to choose between two permissible 
and conflicting views as to the weight of the evidence and 
appellate court nay not dispute such a choice by the trier 
of facts. 

3. It should be pointed out that in appellant’s argument 
No. [1 a great deal of emphasis is given to the admitted fact 
that the two subcontracts involved, that to Pioneer Con- 
structors, which was terminated as of November 1, 1956, 
and that to Construction Materials Company, which origi- 
nated as of November 1, 1956, concerned the same items 
of work, the only difference being the difference in quanti- 
ties to be performed or supplied. The appellant, however, 
had no knowledge of the contents of the contract with 
Pioneer Constructors until long after the present contro- 
versy had jelled (R 218-219). No logical reason is advanced 
by appellant, nor can the appellees find any, why this fact 
would render the rights of the parties hereto any different 
than had the Construction Materials Company subcontract 
called for more, less or different work. 

Because the arguments under subsections I, Ill and IV 
of appellant’s brief deal primarily with notice or knowledge, 
it would be well to review at this time what actual informa- 
tion, notice or knowledge appellant had as to the identity 
of the subcontractor with whom it was actually dealing, at 
least after December 38, 1956. (Appellant had no direct 
contractual relations either express or implied with the 
appellee Ashton-Mardian Company (R 73-74).) 

1. On December 4, 1956, appellant received a telephone 
call from Paul Swagerty, the person with whom they had 
had almost exclusive contact in the sale and shipment of 
their supplies and materials on this job, (R 239) in which 
it was informed that the balance of the blasting materials 
and supplies to be sent to the Ajo job were to be billed 
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to Construction Materials Company, Construction Division 
CR 251-252, he 245, R 280-281). The original pencilled order 
notes taken by Mr. Negley (R 280-281) were set up in ac- 
cordance with this information and request and later 
changed by instructions from Mr. Henderson, General 
Manager of the company (R 2S0-R 282). 

2. On or about December 10, 1956, it received a call 
from Melvin J, Simmons in which he explained to the appel- 
lant that “powder being sent to the Ajo job should be billed 
to Construction Materials because they were doing the 
work” (R 166). Receipt of this telephone call was denied 
by the appellant but stands as conflicting testimony on this 
point. 

3. On December 29, 1956, appellant, Apache Powder 
Company, received the check of Construction Materials 
Company in the amount of $4,723.57 in payment of indi- 
vidual invoices billed by appellant to Pioneer Constructors 
(Rt 284). 

Also to be considered in evaluating the notice and knowl- 
edge of appellant, Apache Powder Company, to the change 
in the subeontractor to whom they were supplying materials 
is the prior knowledge of the General Manager of appellant, 
Robert L. Henderson, of the existence of Construction Ma- 
terials Company, not, as asserted, a division of Pioneer 
Constructors, but as an affiliated company (R 226-227). 

Based on the above facts, the lower court made its find- 
ings of facts Nos. 12, 14, 15, 16 and 17 (R 70-71-72). The 
general rule as to circumstances of this kind is found in 39 
Am. Jur., Section 12, page 238, as follows: 

“12. Means of Knowledge as Notice.—Means of 
knowledge and knowledge itself are, in legal effect, the 
same thing where there is enough to put a party on 
inquiry. Knowledge which one has or ought to have 
under the circumstances is imputed to him. When a 
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party has information or knowledge of certain extrane- 
ous facts which of themselves do not amount to, nor 
tend to show, an actual notice, but which are sufficient 
to put a reasonably prudent man upon an inquiry re- 
specting a conflicting interest, claim, or right, and the 
circumstances are such that the inquiry, if made and 
followed up with reasonable care and diligence, would 
lead to the discovery of the truth, to a knowledge of 
the interest, claim or right which really exists, then 
the party is absolutely charged with a constructive no- 
tice of such interest, claim, or right. In other words, 
whatever fairly puts a person on inquiry is sufficient 
notiee where the means of knowledge are at hand; and 
if he omits to inquire, he is then chargeable with all the 
facets which, by a proper inquiry, he might have as- 
certained. A person has no right to shut his eyes or his 
ears to avoid information, and then say that he had 
no notice, he does wrong not to heed the ‘signs and 
signals’ seen by hin. It will not do to remain wilfully 
ignorant of a thing readily ascertainable, and it is no 
excuse for failure to make an inquiry, that if made, it 
might have failed to develop the truth. It has been said 
that want of actual knowledge in such a ease is a species 
of fraud.” 


Further in 39 Am. Jur., page 241, Section 15, the follow- 
ing is stated: 
“15. Nature of Facts Exciting Inquiry.—Notiece of 
facts putting one on inquiry is notice of the facts 
which such inquiry would have revealed. It 1s impos- 
sible, however, to lay down a general rule by whieh to 
determine what facts are sufficient to excite inquiry. 
ach case must, to a great extent, be decided on its 
own facts. It has been said that notice sufficient to put 
a person on inquiry need not contain complete infor- 
mation on every fact material to his knowledge. To 
charge one with notice, however, the facts must be such 
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as ordinarily to excite inquiry with reference to the 
particular fact which the inquiry is designed to elicit.” 


In hight of the foregoing quotations, it is well to review 
the situation from the appellant's position at the time it 
received each of the above mentioned items of information, 
notice or knowledge. On December 4, 1956, the appellant 
had been supplying to Pioneer Constructors blasting mate- 
rials and supplies from June 13, 1956 on an open account 
basis under terms requiring payment in eash in 30 days 
after delivery (Rt 218). [t had received no payments what- 
soever on this account (R 220 and R 294). On December 4, 
1956, it received an order froma different corporation, Con- 
struction Materials Company, with the information that 
the balance of the job should be billed to the second cor- 
poration (R 252). On or about December 10, 1956, when the 
telephone call from Melvin J. Simmons was received it had 
within its knowledge all of the above named facts together 
with the added impetus of the information contained in Mr. 
Simmons’ telephone call. On December 29, 1956, it had all 
of the aforementioned information together with the added 
fact that the second corporation, Construction Materials 
Company, was actually paying for materials and supphes 
furnished to the Ajo job and that such payments were 
being made on an invoice payment basis and not as a pay- 
ment on account for all of the materials and supplies fur- 
nished on the job. 

Let us now examine what the appellant did with this 
information and also what information it could have elicited 
by the simple means of one telephone call, one letter or one 
conversation with a representative of either Pioneer Con- 
structors, Construction Materials Company or Ashton- 
Mardian Company. 

Mr. Henderson, General Manager of the appellant, stated 
that all that he did was consider the matter, discuss the 
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situation with his accounting department and also have his 
representatives in the field see if the job was progressing 
without interruption (R 234+). Apparently even the repre- 
sentatives in the field did not see fit to make any inquiry 
whatsoever of the people on the job doing the type of work 
which had formerly been performed by Pioneer Construe- 
tors. No further inquiry was even made of Paul A. Swag- 
erty (RR. 256). 

Tf Mr. Henderson or any other representative or em- 
ployee of the appellant had seen fit to make one of the 
telephone calls or write one of the letters or contact one 
of the parties above suggested, he and the appellant would 
have found out that all materials which it furnished to the 
Ajo job, at least after December 4, 1956, had been ordered 
by Construction Materials Company, received by Construe- 
tion Materials Company and used by Construction Mate- 
rials Company and that the defendant, Pioneer Construe- 
tors, had not ordered or received or used any of the 
materials furnished by appellant, at least since December 
4, 1956, and that as a matter of fact Pioneer Constructors 
had ceased to do any work on the Ajo job after October 
31, 1956 and that all work done on the job thereafter was 
being performed by Construction Materials Company. It is 
the appellees’ position that the knowledge, information and 
notice in the possession of the appellant was sufficient under 
the law to put it on inquiry as to the details of the change- 
over in customers on the Ajo job and that the acts taken 
by them in making inquiry were not sufficient to relieve 
them of their duty to aseertain the true facts. 

It should he noted that the appellant, Apache Powder 
Company, admitted that the information which it had re- 
ceived was sufficient to make it give consideration to its 
future course of dealing on the Ajo job (R 230). The true 
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question then is not whether the appellant, Apache Powder 
Company, had sufficient information or notice to put it on 
Inquiry, because if is admitted that it did give the matter 
eonsideration and made an investigation of sorts, but 
whether it used due diligence in making its inquiry. The 
appellees submit that it did not and the District Court so 
found (RR 72). 

The rule with respect to the duty to make inquiry is well 
stated in 66 C.J.S., Notice, Section 11b (2) page 645, as 
follows: 

“When a person has notice of circumstances which put 
him upon inquiry, and he actually makes due inquiry 
into the cireumstances and either fails to discover the 
existence of any rights in conflict with his own or be- 
coines satisfied that the suspicions which have been 
awakened are unwarranted, or that a change in the 
circumstances has obviated the grounds of his appre- 


hension, he is to be regarded as having acted bona fide 
and without notice of the fact.” 


The lower court found as a fact that appellant, Apache 
Powder Company. did not act with ordinary prudence in 
making an investigation under the cireumstances. In the 
ease of Reconstruction Finance Corporation v. Cody Finance 
@>., C.C.A. 10th Cir., 214 F.2d 695, thecourt, in commenting 
on the findings of the lower court that a bona fide inquiry 
had been made, stated: 

“Whether the finance company made a bona fide in- 
quiry, assuming a duty rested upon it to make such an 
inquiry, presented an issue of fact to be determined 
from all the facts and circumstances before the trial 
court. As stated. we think the facts as outlined suffi- 
ciently support the court’s findings and conclusions of 
law and the judgment based thereon and under the well 
established rule of this court such findings and conclu- 
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sions will not be disturbed on appeal, unless clearly 
erroneous.” 


The court cites as authorities the following cases: 
Mitton v. Granite State Fire Insurance Company, 
(LGLA. 10th Cirenit, 196 f.2d 199s; 
Jones v. Grwmel, C.C.A. 10th Ciremt, 179 F.2desis 
Wyoming Railroad Company v. Harrington, C.C.A. 
10th Cireuit, 163 F.2d 1004. 


A very interesting argument is advanced by the appellant 
at the top of page 39 of its brief when it is stated as follows: 


“In connection with the information that it was a 
division of Pioneer Constructors, the very name Con- 
struction Materials Company, Construction Division, 
indicated that the organization was a division of some 
larger corporation * * *” 


The very same argument could be advanced that the name 
General Motors Corporation, Buick Division, would indi- 
eate that General Motors Corporation was a division of some 
larger organization. 


ANSWER TO ARGUMENT V 


Suffice it to say that the cases cited by the appellant in 
this arguinent are without doubt the law on the subject in- 
sofar at least as they authorize a hberal construction of the 
statute. Appellees point out, however, that the purposes and 
objects of the act are twofold in nature and not entirely 
onesided, as the quotes in the appellant’s brief would indi- 
cate. This fact was well stated by this court in the case of 
Powden, et al. v. United States of America for the Use of 
Malloy, supra, where the court stated as follows: 


“It cannot be doubted that one purpose of Congress 
in enacting the Miller Act was the protection of laborers 
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and materialmen. But it 1s clear too, we think, from the 
mechanics provided in the Act for its operation and the 
accomplishment of its purpose, that it was the intent 
of Congress to fix a time limit after which the prime 
contractor could make payment to the subeontractor 
with certainty that he would not thereafter be faced 
by claims of those who had supphed labor and mate- 
rials to the subcontractor.” 


ANSWER TO ARGUMENT Vi 


In Arguinent VI appellant is urging the court to overrule 
its own decision in the case of Bowden, et al. v. United 
States of America for the Use of Malloy, supra, and follow 
the earlier decision of the Fifth Cireuit in the case of 
Houston Fire and Casualty Insurance Company v. United 
States for the Use of Trane Company, C.C.A. 5th Cir., 1954, 
217 F.2d 729, and hold that the provisions of the Miller Act 
which require a supplier to a subcontractor to give written 
notice to the prime contractor are meaningless and permit 
recovery on satisfactory proof of oral notice. 

The question involved under this division of appellant’s 
argument is actually twofold in nature and appellees believe 
it can be best stated as follows: 

1. As is stated by appellant: “In any event is specific 
and unquestioned oral notice given by a supplier to the 
prime contractor of the supplier’s claims against the sub- 
contractor sufficient notice under the Miller Act if such 
notice is given within 90 davs after the delivery of the 
last of the materials to the subcontractor?” and 

2. If oral notice is held by this court to constitute com- 
pliance with the statute then was the oral notice in this case 
eiven by the appellant, Apache Powder Company, to the 
appellee, Ashton-Mardian Company, on March 19, 1957, 
given within the time limit as preseribed by the statute? 
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Appellees submit that the answer to both of the fore- 
rong questions is no. 


No language could be more specific and definite than that 


“eiving written notice to 


* & #9) 


of the Miller Act which requires 
said contractor within ninety days . While it is true 
that the Miller Act is remedial in nature and as such should 
be liberally construed, and that Federal courts on numerous 
occasions have upheld liberal construction of the Miller Act, 
we can find only one case, namely, [Touston Fire and 
Casualty Insurance Company v. United States for the Use 
of Trane Company, supra, in which a court went so far as 
to hold that the requirement of written notice could be dis- 
pensed with provided oral notice could be satisfactorily 
proved. If this case is carried to its logical conclusion it 
would dispense with any writing whatsoever since, although 
it involved a subsequent writing, its reasoning is that satis- 
factory proof that oral notice was brought home to the 
principal contractor is sufficient. 

It is interesting to note that the Court of Appeals for 
the Fifth Cirenit itself apparently had serious doubts as to 
the soundness of this conclusion since the Court stated: 


“Tt is true that the statute is carefully and meticulously 
phrased, and if this were a matter of first impression 
we might find difficulty in coming at once to the con- 
elusion that what was done in this case was a sufficient 
comphance with it. Hlowever, the decisions under the 
statute, and particularly Coffee v. United States for 
the Use and Benefit of Gordon, supra, (157 I°2d 968) 
have made it clear that it was.” 


We believe that the court misconstrued the Coffee case 
since as we read that deeision and as this court construed 
the Coffee decision in the Bowden ease, supra, the Coffee 
‘ase did not hold that written notice to the prime contractor 
was unnecessary. 
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With the decision of the Fifth Cireuit before it this court 
squarely held in Bowden, et al. v. United States of America 
for the Use of Malloy, supra, that written notice is neces- 
sary, the court stating: 

“The appellee asserts, correctly enough, that the Miller 
Act is remedial in nature and entitled to a liberal econ- 
struction in order to effectuate the legislative intent 
to protect those whose labor and materials go into pub- 
lic projects. He then argues that since the letter from 
Hickey gave the prime contractor all the information 
which it would have obtained if Malloy had given it 
the written notice provided by the statute, the prineiple 
of ‘liberal construction’ requires that we hold the latter 
notice was unnecessary. But this argument goes too 
far, too fast. It overlooks entirely the fact that the 
statute inakes the requirement of written notice from 
the supplier a condition precedent to a right of action 
on the bond; and no rule of liberality in construction 
ean justify reading out of the statute the very eondi- 
tion which Congress laid down as prerequisite to the 
eause of action.” 


The court further stated in Note 10 thereto: 


“We are aware that Houston Fire and Casualty Insur- 
ance Co. v. United States for Use and Benefit of Trane 
Campamy, 9 Cir., hood, 217 F2d 727 is contra, but we 
do not consider the case soundly decided and, accord- 
ingly, do not follow it.” 


The facts in the Houston case were that oral notice was 
given and a written acknowledgment thereto was made. In 
the Dowden case the claimant on numerous occasions noti- 
fied the prime contractor of the claim and numerous con- 
ferences were held in attempts to obtain payment, and the 
defaulting subcontractor had given a letter in writing to 
the prime contractor setting forth the details. It would 
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appear that under the doctrine of the Houston Fire and 
Casualty Insurance Company case the latter writing would 
have been sufficient combined with the undisputed proof of 
the oral notice but as this court stated that while the Fifth 
Circuit decision was contra, this Court did not choose to 
follow it. 

We respectfully submit that the reasoning in the Bowden 
case 1s much sounder than that in the Houston case. The 
latter, it would appear, carried the doctrine of liberal con- 
struction to unjustified limits by completely reading out of 
the statute the requirement for written notice to the extent 
that the court rendering the opinion, itself expressed doubts 
as to its soundness. This court, on the contrary, considered 
the question squarely, reached the logical conclusion that 
the statute meant what it said and refused to follow the 
other ease. 

In the present ease there was no writing of any kind from 
the appellant, Apache Powder Company, to the appellee, 
Ashton-Mardian Company, given with the intent that the 
same should constitute notice under the Miller Act prior 
to April 25, 1957. It is interesting to note that there was 
a writing originating from the appellant to the attorney 
for the appellees on April 12, 1957, which letter is printed 
in full in the record at pages 295-296-297 and 298 and 
which could have probably constituted notice if given 
timely, under the Miller Act, except for the last paragraph 
therein which is as follows: 


“Tf we determine that the shipment of Mareh 12, 1957 
will be the last to be made on the subeontract, we will 
in due time make formal claim under the Federal 
Statutes against vou as the general contractors with 
copies to vour bonding companies and to U. 8. Army 
Corps of Engineers.” 
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It is interesting to note that the appellant did not deem 
the same as constituting notice under the Miller Act and 
now attempts to satisfy the statute with an oral notice 
even previous to the letter of April the 12th. Can appellant 
state, “This writing is not a notice under the Miller Act 
and, we will subsequently give you notice.” and then at a 
subsequent date contend that notice under the aet had 
been previously given? Appellees submit that they cannot. 

Question No. 2: “If oral notice is held by this court to 
constitute compliance with the statute then was the oral 
notice in this case given by the appellant, Apache Powder 
Company, to the appellee, Ashton-Mardian Company, on 
March 19, 1957, given within the time limited as preseribed 
by the statute?”. Let us analyze the evidence and law as to 
whether a notice of March 19, 1957 is within the time limited 
by Section 270b(a). The evidence shows that from and after 
November 4, 1956, Construction Materials Company did in 
fact perform all the labor on the Ajo job for which sup- 
ples from the appellant were furnished and Pioneer Con- 
structors did in fact cease to do any work on the job after 
October 31, 1956 (R 157). The evidence further discloses 
that the appellant received sufficient information and no- 
tice to put it on inquiry as to the true identity of its cus- 
tomer on the Ajo job on December 4, 1956. The question 
then arises, assuming that the information received by the 
appellant on December 4, 1956, was not sufficient to consti- 
tute notice to them of the true fact situation but was suffi- 
cient to put them on inquiry as to the true fact situation, 
how long should the appellant be allowed to make such 
inquiry in an attempt to ascertain the true facts before 
being deemed to have notice. The rule with respect to this 
time element is set forth in 66 C.J.S., Notice, Section 11b 
(3), page 645, as follows: 
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“A person put on inquiry by facts is to be allowed a 
reasonable time in which to make such inquiry before 
being affected with notice. Neither law nor equity will 
inpute to a person a knowledge of facets which he has 
not had a reasonable opportunity to ascertain. What 
constitutes a sufficient lapse of time for notice depends 
on the eireumstanees of the case. If one takes but a 
short time for pursuing his inquiries, he cannot after- 
ward avoid the effect of the notice by claiming that 
he did not allow himself a reasonable time for investi- 
gation.” 


As has been pointed out in previous argument all that 
would have been required of the appellant to learn the true 
fact situation would have been a direct inquiry to either the 
appellee, Ashton-Mardian Company, or to Pioneer Con- 
structors or Construction Materials Company, none of 
which was done. Would a reasonable time in which to make 
such inquiry be one day? One week? Ten days? The appel- 
lees submit that no longer period than ten days should be 
allowed under the cireumstances, in which case the appellant 
should be bound as being affected with the notice no later 
than December 14, 1956. A notice of any kind given on 
March 19, 1957 thus does not fall within the required 90 day 
period. 

The appellant would have this court hold that the 90 
day period in which it is mandatory upon the supplier to 
vive notice to the prime contractor should, in this instance, 
be from a delivery made by the appellant on December 20, 
1956. Appellees submit that this is not and should not be 
the law. The evidence shows that the lower court found that 
the last of the materials and supplies furnished to the 
defaulting subeontractor, Pioneer Constructors, and used 
by it was delivered prior to November 4, 1956, and in any 
event, prior to December 4, 1956. In aecordance with the 
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provisions of the Miller Act, claim must be submitted within 
90 days from “* * * the date on which such person did or 
performed the last of the labor and furnished or supplied 
the last of the material for which such claim is made, * * *”. 
The theory adopted by the lower court in the trial of this 
action and as expressed by the court is set forth at pages 
193 to 195 of the Transcript of Record. Assuming for the 
purposes of this argument that this theory is a proper one, 
does it follow that lack of notice as to the change of the 
actual identity of the customer of the appellant extends the 
period of claim for a full 90 day period after such notice? 
Appellees submit that it does not. Appellees further submit 
that the most that this fact situation should do is to permit 
the supplier to submit his claim within a reasonable time 
after the receipt of such notice and within 90 days from the 
date on which the last of the supplies were furnished and if, 
and only if, such reasonable time allowed will extend the 90 
dav period should such period be extended. 

Inasmueh as the method of making claim is so simple a 
matter under the Miller Act, it would appear that 30 days 
would be ample allowance. The time limit under this theory 
would thus expire on February Ist, or at the latest, March 
4, 1956 (R 71-72). No notice of any kind, either written or 
oral, was sent by the appellant to the appellees prior to this 
date. 

The court should not lose sight of the fact, as stated in 
the early part of this argument, that without question the 
party ordering, receiving and using the materials and sup- 
plies supplied by the appellant, at least on and after Decem- 
ber 4, 1956, was Construction Materials Company and not 
Pioneer Constructors. 
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CONCLUSION 


Appellees respectfully submit that under the evidence and 
law applicable thereto, the appellant did not comply with 
the conditions precedent to a right of action against the 
appellees under Act of Congress of August 24, 1935, ¢. 642 
$$ 1, 2, 49 Stat. 793, 794, 40 U.S.C.A. $$ 270a, 270b, and thus 
is not entitled to recover as against them. 

The judgment of the District Court should be affirmed. 


Respectfully submitted, 
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By Hamitton R,Catiix 
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